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Synopsis

Background: Homeowners brought inverse condemnation
action, seeking damages and injunctive relief after city
planted trees in park which impaired their views. The
Superior Court, Los Angeles County, No. BC533572,
Michael M. Johnson, J.,, sustained city's demurrer, and
homeowners appeal ed.

Holdings: The Court of Appeal, Lui, J., held that:
[1] loss of view was not a compensable taking, and

[2] speculativerisk that trees might catch fire wasinsufficient
to constitute a taking.

Affirmed.

West Headnotes (10)

[1] Eminent Domain
&= Nature and groundsin general

In an inverse condemnation action, the property
owner must first clear the hurdle of establishing
that the public entity has, in fact, taken or
damaged his or her property before he or she can
reach the issue of just compensation. Cal. Const.
art. 1, § 19.

Cases that cite this headnote

[2] Eminent Domain

(3]

(4]

(5]

&= What Constitutes a Taking; Police and
Other Powers Distinguished
Property is “taken or damaged,” so as to give
rise to a claim for inverse condemnation, when:
(1) the property has been physically invaded in
a tangible manner; (2) no physical invasion has
occurred, but the property has been physically
damaged; or (3) an intangible intrusion onto
the property has occurred which has caused no
damageto the property but placesaburden onthe
property that is direct, substantial, and peculiar
to the property itself. Cal. Const. art. 1, § 19.

Cases that cite this headnote

Eminent Domain
&= Nature and grounds in genera

When the conduct of apublic entity resultsin an
intangible intrusion onto the plaintiff's property
that does not physically damage the property,
the plaintiff claiming inverse condemnation must
allege that the intrusion has resulted in a burden
on the property that is direct, substantial, and
peculiar to the property itself. Cal. Const. art. 1,
§19.

Cases that cite this headnote

Eminent Domain
&= Nature and grounds in general

A burden on neighboring property is sufficiently
direct and substantial, so asto support an inverse
condemnation action based on an intangible
intrusion, if the neighboring landowner can
establish that the consequences of the intangible
intrusion are not far removed from a direct
physica intrusion. Cal. Const. art. 1, § 19.

Cases that cite this headnote

Eminent Domain
&= Recovery of compensation

Neither the mere existence of a public use
or a diminution in the value of the inverse
condemnation plaintiff's property establishes a
compensabl e taking or damaging of the property;
rather, a diminution in value of the plaintiff's
property is an element of the measure of just
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6]

[7]

8]

(9]

[10]

compensation when such taking or damaging is
otherwise proved. Cal. Const. art. 1, § 19.

Cases that cite this headnote

Adjoining Landowners

&= Right to and Obstruction of Light, Air, or
View
A landowner has no right to an unobstructed
view over adjoining property.

Cases that cite this headnote

Adjoining Landowners

&= Right to and Obstruction of Light, Air, or
View
As a genera rule, a landowner has no natural
right to air, light or an unobstructed view and the
law is reluctant to imply such aright.

Cases that cite this headnote

Eminent Domain
&= Obstruction of light or air

Loss of view due to trees which city planted
in neighboring park was not a compensable
taking of homeowners property absent any
physical intrusion, occupation, or invasion of
their property or any physica damage to their
property. Cal. Const. art. 1, § 19.

Cases that cite this headnote

Eminent Domain
&= Particular acts and regulations

Speculativerisk that trees planted in neighboring
park might catch fire was insufficient to
a condgtitute an inverse condemnation of
homeowners' properties. Cal. Congt. art. 1, § 19.

Cases that cite this headnote

Pleading

&= Insufficiency of facts to constitute cause of
action
If a plaintiff pleads a claim that fails to state a
cause of action, ademurrer is properly sustained.

See 8 Witkin, Summary of Cal. Law (10th ed.
2005) Constitutional Law, § 1143 et seq.

Cases that cite this headnote

APPEAL from a judgment of the Superior Court of Los
Angeles County. Michagl M. Johnson, Judge. Affirmed. (Los
Angeles County Super. Ct. No. BC533572)
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Opinion
LUI, J

*1 Plaintiff homeowners appea from a judgment entered
after a demurrer to their inverse condemnation complaint
was sustained without leave to amend. We affirm because
plaintiffs allege only impairment of their views and a
speculative risk of fire danger, neither of which constitutes a
taking or damaging of their property.

BACKGROUND

Plaintiffs are the owners of homes on Spalding Drive in
Beverly Hills. They filed an inverse condemnation action
against the City of Beverly Hills (the City), seeking damages
and injunctive relief based upon impairment of the views
from their backyards by coastal redwood trees the City
planted in Roxbury Park. Plaintiffs first amended complaint
(FAC) aleges that plaintiffs “were accustomed to having
an unobstructed view of the hills of Beverly Hills, the
Hollywood Hills, and the Los Angeles basin, including the
Hollywood sign, the Griffith Observatory, downtown Los
Angeles, and—on a clear day—Mounty Baldy 50 miles
away.” In 1989, however, the City “planted thirty (31) [sic ]
Sequoia (Coastal) redwood trees, the tallest-growing species
in the world.... The redwood trees grow each year and their
height is now starting to block the previously unobstructed


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&headnoteId=203874257700520160506084057&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/15/View.html?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/15k10/View.html?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/15k10/View.html?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&headnoteId=203874257700620160506084057&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/15/View.html?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/15k10/View.html?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/15k10/View.html?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&headnoteId=203874257700720160506084057&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/148/View.html?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/148k105/View.html?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&headnoteId=203874257700920160506084057&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/148/View.html?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/148k2.2/View.html?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&headnoteId=203874257701020160506084057&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/302/View.html?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/302k193(5)/View.html?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/302k193(5)/View.html?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305875634&pubNum=0155640&originatingDoc=I258640e00bf411e6a3c8ab9852eeabcd&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305875634&pubNum=0155640&originatingDoc=I258640e00bf411e6a3c8ab9852eeabcd&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I258640e00bf411e6a3c8ab9852eeabcd&headnoteId=203874257701120160506084057&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0386951801&originatingDoc=I258640e00bf411e6a3c8ab9852eeabcd&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0451298401&originatingDoc=I258640e00bf411e6a3c8ab9852eeabcd&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0386951801&originatingDoc=I258640e00bf411e6a3c8ab9852eeabcd&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0140743901&originatingDoc=I258640e00bf411e6a3c8ab9852eeabcd&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0214444101&originatingDoc=I258640e00bf411e6a3c8ab9852eeabcd&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0490701299&originatingDoc=I258640e00bf411e6a3c8ab9852eeabcd&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)

Boxer v. City of Beverly Hills, --- Cal.Rptr.3d ---- (2016)
16 Cal. Daily Op. Serv. 4410

view of Plaintiffs. As the redwood trees continue to grow,
they will block out the entire view of Plaintiffs.”

The FAC aleges plaintiffs expressed their concerns to the
City in 2005, and the City represented the redwood trees
would be trimmed and ones that were “not structurally
sound” would be removed. For a while thereafter, the City
trimmed the redwoods, but “failed to remove some poor
quality redwood trees which are potentia fire hazards. Also,
the City has now alowed the trees to grow substantially
without trimming. In 2013, Plaintiffs again asked the City to
address their concerns, but this time, the City simply ignored
Plaintiffs concerns.”

The FAC further aleges, “As a direct and proximate result
of Defendants' [sic ] plan, design, and maintenance of the
redwood trees, there has been an impairment of views
to Plaintiffs properties and increased risk of fire hazard.”
“The above-described damage to Plaintiffs' properties were
[sic ] proximately caused by Defendants [sic ] actions,
failure to act, and/or failure to minimize damages in that
Defendants [sic ] plan, design, and maintenance of the
redwood trees has impaired the value of Plaintiffs' properties
and increased risk of fire hazard.”

The City demurred to the FAC as failing to state a cause
of action for several reasons, including that, “as a matter of
law, inverse condemnation provides no remedy for aleged
impairment of view from private property” or “for emotional
distress due to fear of potential future fire hazards or
speculative claims for alleged possible future impact of a
possible future fire hazard that has not materialized so as to
cause any actual physical damage to private property.”

Plaintiffs opposed the demurrer on essentialy the same
theories they raise on appeal.

The trial court sustained the demurrer without leave to
amend, explaining that the plaintiffs had not surmounted “the
initial hurdle” of alleging “the kind of injury that establishes
a taking under the inverse condemnation law.” The court
distinguished authorities upon which the plaintiffs relied
because they addressed the measure of damages in eminent
domain cases, not the element of whether a taking occurred.
The court cited Regency Outdoor Advertising, Inc. v. City of
Los Angeles (2006) 39 Cal.4th 507, 46 Cal.Rptr.3d 742, 139
P.3d 119 (Regency ), as“acompelling precedent”: “ They had
the property to display billboards. Billboards are worthless
if no one can see them. They had alleged that their visibility

was impaired by trees that had been planted by the city.
In our case, | certainly accept that view is important to the
property owners, but it's one of a vast many attributes that
can be identified with the plaintiffs’ properties. It's certainly
not an indispensabl e attribute asit wasin Regency. [{] By my
reading, if the Supreme Court held in Regency that visibility
and view under those circumstances was not the kind of
cognizableinjury that would establish ataking, | think that it's
very clear that it isnot here. As| said in my [tentative] ruling,
it did not appear to me that the plaintiffs could alege any
additional facts that would change the outcome.” The court
later added, “[T]hereis not any legal authority to support the
nature of theinjury or taking that plaintiffshavealleged here.”

*2 Plaintiffs filed a timely appeal after the trial court
dismissed the action.

DISCUSSION

1. Pertinent legal principles

A demurrer tests the sufficiency of the complaint by raising
questions of law. (Aragon—-Haas v. Family Security Ins.
Services, Inc. (1991) 231 Cal.App.3d 232, 238, 282 Cal.Rptr.
233.) A genera demurrer admits the truth of all material
factual allegations of the complaint, but not the truth of
contentions, deductions, or conclusionsof fact or law. (Moore
v. Regents of University of California (1990) 51 Cal.3d 120,
125, 271 Ca.Rptr. 146, 793 P.2d 479.) On appea from
dismissal after a demurrer is sustained without leave to
amend, this court independently reviews the sufficiency of
the pleading and affirms if any ground raised in the demurrer
is well taken. (Hayter Trucking, Inc. v. Shell Western E& P,
Inc. (1993) 18 Cal.App.4th 1, 13, 22 Cal.Rptr.2d 229.) Where
the pleading is insufficient, however, we review the denial
of leave to amend for abuse of discretion. (Id. at p. 12,
22 Cal.Rptr.2d 229.) “A tria court abuses its discretion in
sustaining a demurrer without leave to amend if there is a
reasonable possibility a defect in the complaint can be cured
by amendment or if the pleading can be liberaly construed
to state a cause of action.” (Ibid.) However, the burden is on
the plaintiff to demonstrate how he can amend his complaint
and how the proposed amendment will changethelegal effect
of the pleading. (Community Causev. Boatwright (1981) 124
Cal.App.3d 888, 902, 177 Cal.Rptr. 657.)

[1] Both eminent domain proceedings and inverse
condemnation actions implement the constitutional rule that
private property may not be “taken or damaged” (Cal. Const.,
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art. I, 8 19) for public use without just compensation. But
“inverse condemnation and eminent domain proceedings
are not identical. A property owner initiates an inverse
condemnation action, while an eminent domain proceeding
is commenced by a public entity. [Citation.] Eminent domain
actions typically focus on the amount of compensation owed
the property owner, since by initiating the proceeding the
government effectively acknowledges that it seeks to ‘take
or damage' the property in question.” (Regency, supra, 39
Cal.4th at p. 530, 46 Cal.Rptr.3d 742, 139 P.3d 119.) “But the
same is not true of inverse condemnation: ... in an inverse
condemnation action, the property owner must first clear the
hurdle of establishing that the public entity has, in fact, taken
[or damaged] hisor her property before he or shecanreach the
issue of “just compensation.” ' " (San Diego Gas & Electric
Co. v. Superior Court (1996) 13 Cal.4th 893, 939-940, 55
Cal.Rptr.2d 724, 920 P.2d 669 (Covalt ).)

[2] “Property is ‘taken or damaged’ within the meaning of
article I, section 19 of the California Constitution, so as to
giverise to a claim for inverse condemnation, when: (1) the
property has been physicaly invaded in a tangible manner;
(2) no physical invasion has occurred, but the property has
been physically damaged; or (3) an intangible intrusion onto
the property has occurred which has caused no damage to the
property but places a burden on the property that is direct,
substantial, and peculiar to the property itself.” (Oliver v.
AT& T Wireless Services (1999) 76 Cal.App.4th 521, 530, 90
Cal.Rptr.2d 491 (Oliver ).)

*3 [8 [4 [§
public entity results in an intangible intrusion onto the
plaintiff's property that does not physically damage the
property, the question whether there has been a ‘taking or
damaging’ of the property sufficient to support a cause of
action for inverse condemnation is more difficult. In these
circumstances the plaintiff must allege that the intrusion has
resulted in a burden on the property that is direct, substantial,
and peculiar to the property itself.” (Covalt, supra, 13
Cal.4th at p. 940, 55 Cal.Rptr.2d 724, 920 P.2d 669.) “[A]
burden on neighboring property is sufficiently direct and
substantial if the neighboring landowner can establish that
the consequences of the intangible intrusion are ‘not far
removed from a direct physical intrusion.” (Oliver, supra,
76 Cal.App.4th at p. 531, 90 Cal.Rptr.2d 491.) Neither the
mere existence of a public use or a diminution in the value
of the plaintiff's property establishes a compensable taking
or damaging of the property. (Covalt, supra, 13 Cal.4th at
pp. 941-942, 55 Cal.Rptr.2d 724, 920 P.2d 669.) Rather, a

diminution in value of the plaintiff's property is “an element
of the measure of just compensation when such taking or
damaging is otherwise proved.” (1d. at p. 942, 55 Cal.Rptr.2d
724, 920 P.2d 669.)

Intangible intrusions have been recognized as sufficient
to congtitute a taking or damaging of property in limited
circumstances, such as the intrusion into the plaintiffs home
of strong offensive odors emanating from an adjacent, upwind
sewage treatment facility rendering the plaintiffs home
uninhabitable and causing the plaintiffs nausea and burning
eyes. (Varjabedian v. City of Madera (1977) 20 Cal.3d 285,
289, 294, 297-299, 142 Cal.Rptr. 429, 572 P.2d 43.) Or
noise, dust, and debrisfrom afreeway expansion that included
a 23-foot embankment directly in front of the plaintiffs
home, causing physica damage and respiratory problems.
(Harding v. Sate of California ex rel. Dept. of Transportation
(1984) 159 Cal.App.3d 359, 362, 365-367, 205 Cal.Rptr.
561.) Or noisefrom commercial jet aircraft landing and taking
off that substantially interfered with the use and enjoyment
of neighboring residential property. (Aaron v. City of Los
Angeles (1974) 40 Cal.App.3d 471, 486, 493, 115 Cal.Rptr.
162.)

[6] [7] “[Ulnder Cdlifornialaw, alandowner has no right
to an unobstructed view over adjoining property.” (Posey v.
Leavitt (1991) 229 Ca.App.3d 1236, 1250, 280 Cal.Rptr.
568 [nuisance action by one neighbor against another] (Posey
).) “As a generd rule, a landowner has no natural right to
air, light or an unobstructed view and the law is reluctant

“When, as here, the conduct of ato imply such a right. [Citations.] Such a right may be

created by private parties through the granting of an easement
[citations] or through the adoption of conditions, covenants
and restrictions ... or by the Legislature [citations]. Local
governments may also protect views and provide for light
and air through the adoption of height limits.” (Pacifica
Homeowners' Assn. v. Wesley Palms Retirement Community
(1986) 178 Cal.App.3d 1147, 1152, 224 Cal.Rptr. 380
[action for injunctive relief alleging height of trees in
neighboring property interfered with easement to light, air,
and unabstructed view] (Pacifica ).)

2. Thetrial court properly sustained the demurrer
without leave to amend.

[8] Plaintiffs do not allege any physical intrusion,
occupation, or invasion of their property or any physical
damage to their property. The trees of which the plaintiffs
complain were not located on the plaintiffs propertiesand the
FAC does not alege that the trees or debris from the trees
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physically intrudes upon the plaintiffs properties. Plaintiffs
necessarily rely upon the intangible intrusion theory and
argue that because a “property owner's loss of view is an
aspect of compensable damage” in eminent domain cases, the
impairment of their viewsisaharm sufficient to support their
inverse condemnation claims.

Plaintiffs argument is unsound for several reasons. First,
it essentially posits that damage to the value of plaintiffs
properties establishes a compensable taking or damaging of
the property, which is simply wrong. (Covalt, supra, 13
Cal.4th at p. 942, 55 Cal.Rptr.2d 724, 920 P.2d 669.) In
Covalt, the plaintiffs based their inverse condemnation claim
on autility's expansion of power lines near their home, which
they contended constituted a taking or damaging because the
value of their property had been reduced dueto theincreasein
electro-magnetic fields entering their property. The Supreme
Court rejected this claim, noting, “Plaintiffs repeated claim
that such fields caused a diminution in the value of their
property does not supply the missing burden: adiminution in
property value is not a ‘taking or damaging’ of the property,
but an element of themeasure of just compensation when such
taking or damaging is otherwise proved.” (Id. at p. 942, 55
Cal.Rptr.2d 724, 920 P.2d 669.)

*4 Next, the cases cited by plaintiffs in an attempt to
establish that impairment of a view is itself a taking or
damage do not support their claim. Plaintiffs cite a number
of cases addressing compensation for a loss of view where
there was a physical taking of the claimant's property, for
example, Pierpont Inn, Inc. v. Sate of California (1969)
70 Cal.2d 282, 74 Cal.Rptr. 521, 449 P.2d 737 [inverse
condemnation action by inn owner after state built freeway
on portion of inn's land], and City of Livermore v. Baca
(2012) 205 Cal.App.4th 1460, 141 Cal.Rptr.3d 271 [eminent
domain action by city that took portions of commercial
property for improvement of intersection]. These cases did
not involve a mere impairment of view, but an undeniable
physical taking of the property in question by the public
entity. The respective courts ruled that impairment of view
was a potential component of the just compensation required
for the physical taking. The Pierpont court explained: “Where
the property taken constitutes only apart of alarger parcel, the
owner is entitled to recover, inter alia, the difference in the
fair market value of his property inits‘before’ condition and
the fair market value of the remaining portion thereof after
the construction of the improvement on the portion taken.
Items such as view, access to beach property, freedom from
noise, etc. are unquestionably matters which a willing buyer

in the open market would consider in determining the price he
would pay for any given piece of real property. Concededly
such advantages are not absol ute rights, but to the extent that
the reasonable expectation of their continuance is destroyed
by the construction placed upon the part taken, the owner
suffers damages for which compensation must be paid.” (70
Cd.2d at p. 295, 74 Ca.Rptr. 521, 449 P.2d 737.) The
Baca court cited Pierpont in ruling the trial court improperly
prevented the land owner from introducing evidence “that
the project negatively affected his property's view and curb
appeal.” (205 Cal.App.4th at pp. 1467-1468, 141 Cal.Rptr.3d
271.) These cases do not support the proposition that mere
impairment of views constitutes a taking or damaging of
property. Asthe Supreme Court explained in Regency, supra,
39 Cdl.4th at pages 519-520, 46 Cal.Rptr.3d 742, 139
P.3d 119: “[C]ourts also have recognized a compensable
visibility interest when government action that includes a
partial physical taking of a landowner's property impairs
the visibility of its remainder, as seen from the adjacent
road. [Citations.] In these cases, the ‘right to be seen’ bears
upon the value of the residual parcel. In other words, the
diminution of visibility in these circumstances does not, by
itself, result in the taking or damaging of property, but once
aphysical taking is established, such diminution is taken into
account in determining damagesin acondemnation or inverse
condemnation proceeding.” (Fn. omitted.)

Paintiffs also cite Goycoolea v. City of Los Angeles (1962)
207 Cal.App.2d 729, 24 Cal.Rptr. 719 (Goycoolea ), an
inverse condemnation action in which the owner of residential
real estate sought compensation for changes to the street in
front of her property resulting from building an overpass for
Hill Street above Sunset Boulevard. The overpass resulted
in the plaintiff's street being reduced in width from 80
feet to 29 feet and made one-way. It aso impaired access
to Sunset Boulevard and the freeway from the plaintiff's
street. In addition, the embankment of the overpass opposite
the plaintiff's property rose 10 to 13 feet above the grade
of her street. (Id. at pp. 731-733, 24 Cal.Rptr. 719.) The
appellate court affirmed a judgment awarding the plaintiff
compensation for the diminution in value of her property
and explained: “An owner of property abutting upon a public
street has a property right in the nature of an easement in
the street which is appurtenant to his abutting property. That
easement isone of ingress and egressto and from his property
or, generaly, the right of access over the street to and from
his property. If thereis asubstantial impairment of that right,
compensation must be given.” (Id. at p. 733, 24 Cal.Rptr.
719.)
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